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11 
I. STATEM
ENT OF TH
E CASE 
A. N
ature of the Case 
Jam
es G
erdon 
appeals from
 the district co
u
rt's 
m
e
m
o
ra
ndum
 opinion dated 
Septem
ber 30, 2011 dism
issing his a
m
e
nded su
cce
ssive petition for post co
n
vicition 
relief (R., pp. 311-322), and the district co
u
rt's judgment of dism
issal, filed O
ctober 7, 
2011 (R., p. 324). 
M
r. G
erdon a
sse
rts that the district co
u
rt e
rred by dism
issing his 
petition for post-conviction relief and by failing to re
co
n
sider its dism
issal. 
B. Statem
ent of the Facts &
 Course of Proceedings 
M
r. G
erdon had pleaded guilty to se
xu
al abuse of a
 m
inor, lewd co
nduct w
ith a
 
m
inor and 
attem
pted lew
d 
co
nduct w
ith 
a
 m
inor on N
ovem
ber 10, 2003. 
H
e w
a
s
 
se
ntenced thereon to a total of fifteen years fixed and fifteen years indeterm
inate, all 
se
ntences to run co
n
cu
rre
ntly. (R. 312). M
r. G
erdon filed an appeal, but the ca
se
 w
a
s 
affirm
ed on M
ay 19, 2005. (R. 312). 
On O
ctober 20, 2004, M
r. G
erdon filed his first petition for post-conviction relief. 
It 
w
a
s 
su
m
m
a
rily dism
issed 
on June 28, 2006. 
(R. 312). 
There 
w
a
s 
apparently 
co
nfusion as to w
hen M
r. G
erdon re
ceived 
n
otice of the dism
issal, w
ith M
r. G
erdon 
w
riting to the district judge to inquire regarding the status of 
~1is ca
se
. 
The district judge 
se
nt him
 a
 copy of the m
e
m
o
ra
ndum
 opinion, and M
r. G
erdon w
rote back requesting an 
affidavit for purposes of appeal. (R. 318). 
M
r. G
erdon then filed an u
ntim
ely appeal that 
w
a
s dism
issed due to the u
ntim
eliness. (R. 318). 
M
r. G
erdon filed his se
co
nd petition for post-conviction relief claim
ing ineffective 
a
ssistance of co
u
n
sel during his first post-conviction on April 21, 2008. 
This petition 
1 
w
a
s dism
issed on M
ay 6, 2009. (R. 313, 318). 
M
r. G
erdon appealed, but voluntarily 
dim
issed his appeal. (R. 313). 
On June 21, 2010, M
r. G
erdon filed the instant petition for post-conviction relief 
w
ith, along 
w
ith 
a
 supporting 
affidavit, 
alleging ineffective a
ssistance of prior post-
co
n
viction co
u
n
sel for failure to a
sse
rt ineffective a
ssistance of trial co
u
n
sel for failure to 
file a
 m
otion to suppress and failing to object to re
stitution. (R. 313-314). 
Throughout M
r. G
erdon's 
co
ntentions, he 
m
aintained that he did 
n
ot have 
effective 
co
m
m
u
nication 
w
ith his 
attorneys 
a
nd that therefore he had 
ineffective 
a
ssistance of co
u
n
sel at the trial stage, appellate stage, and during his post-convictions. 
(See, eg., Tr. pg. 51, Line 1 
-
pg. 68, Line 7). 
Because he w
a
s u
n
able to effectively 
co
m
m
u
nicate w
ith his attorneys, and as a
 result, his a
rgum
ents w
e
re
 n
e
ve
r presented 
properly, M
r. G
erdon a
rgued that his su
cce
ssive post-conviction petition should be 
allowed. Id. 
Ultim
ately, the D
istrict Court denied the m
otion to re
co
n
sider and dism
issed the 
petition for post-conviction 
relief in its 
m
e
m
o
ra
ndum
 decision. (R. 311-322),, 
and 
e
ntered an o
rder dism
issing the petition for post-conviction relief. (R. 324). 
M
r. G
erdon tim
ely filed his appeal. (R 326-328). 
II. 
ISSUES PR
ESENTED ON A
PPEA
L 
A. 
D
id the district c
o
u
rt e
rr w
hen it dism
issed M
r. G
erdon's A
m
ended 
Successive Petition for Post-Conviction R
elief as 
u
ntim
ely a
nd as 
a 
s
u
c
c
e
s
sive petition, because the doctrine of equitable tolling should 
have applied to allow
 the A
m
ended Successive Petition? 
? 
Ill. A
RG
UM
ENT 
A
 
The D
istrict Court Erred w
hen it dism
issed M
r. G
erdon's Am
ended Successive Petition 
for Post-Conviction R
elief as u
ntim
ely and as a
 su
cce
ssive petition, because the 
doctrine of equitable tolling should have applied to allow
 the Am
ended Successive 
Petition. 
A petition for post-conviction relief u
nder the Uniform
 Post Conviction Procedure 
Act (UPCPA) is a
 civil a
ction in n
ature. W
orkm
an v. State, 144 Idaho 518, 522, 164 P.3d 
798, 802 (2007). Under Idaho C
ode§ 19-4903, the petitioner m
u
st prove the claim
s 
upon w
hich the petition is based by a
 preponderance of the e
vidence. W
orkm
an, 144 
Idaho at 522, 164 P.3d at 802. 
A claim
 for post-conviction relief m
u
st be raised in an o
riginal application. I.C. § 
19-4908. That application m
u
st be filed w
ithin o
n
e
 year from
 the e
xpiration of the tim
e 
for appeal or from
 the determ
ination of an appeal or from
 the determ
ination of a
 
proceeding follow
ing an appeal, w
hichever proceeding is later. I.C. § 19-4902. 
Successive petitions a
re
 im
perm
issible 
"u
nless the co
u
rt finds a
 ground for relief 
a
sse
rted w
hich for sufficient re
a
so
n
 w
a
s not a
sse
rted o
r w
a
s inadequately raised in the 
o
riginal, supplem
ental, o
r a
m
e
nded application." I.C. § 19-4908. 
Section 19-4908 sets forth no fixed tim
e w
ithin w
hich su
cce
ssive petitions m
ay be 
filed, how
ever, the 
"sufficient re
a
so
n
" language in the statute n
e
ce
ssa
rily provides 
"a 
re
a
so
n
able tim
e w
ithin w
hich su
ch claim
s [may be] a
sse
rted in a
 su
cce
ssive post-
co
n
viction petition, o
n
ce
 those claim
s a
re
 know
n." Charboneau v. State, 144 Idaho 900, 
905, 174 P.3d 870,875 (2007). The determ
ination of w
hat is a
 re
a
so
n
able tim
e is 
considered by the courts on a
 ca
se-by-case basis. Id. 
An 
"allegation that a
 
claim
 
w
a
s 
n
ot 
adequately presented in the first post-
co
n
viction action due to the ineffective a
ssistance of prior post-conviction co
u
n
sel, if 
true, provides sufficient reason for perm
itting issues that w
ere inadequately presented 
to be presented in a
 subsequent application for post-conviction relief." Baker v. State, 
142 Idaho 411, 420, 128 P.3d 948, 957 (Ct. App. 2005). 
Thus, a
 petitioner a
sse
rting 
ineffective a
ssistance of prior post-conviction co
u
n
sel as the 
"sufficient re
a
so
n
" for 
failing to adequately a
sse
rt a
 claim
 in the original post-conviction action m
u
st satisfy a
 
tw
o-level burden 
of proof. First, the petitioner 
m
u
st dem
onstrate that ineffective 
a
ssistance of post-conviction co
u
n
sel caused the inadequate presentation of a
 claim
 in 
the first petition. See id. Second, the petitioner m
u
st prove the u
nderlying claim
 that w
as 
inadequately presented and upon w
hich relief is so
ught. See W
orkm
an, 144 Idaho at 
522, 164 P.3d at 802. 
1. M
r. G
erdon's Petition should have been allowed u
nder I.C. 19-4901. 
M
r. G
erdon's co
ntends that the district co
u
rt erred by failing to allow
 his petition 
u
nder I.C. § 14-4901, and Charboneau v. State, 144 Idaho 900, 904, 174 P.3d 870, 
874 (2007). M
r. G
erdon argues that he has m
ade a
 substantial factual showing that his 
claim
 for relief raises a
 substantial doubt about the reliability of the finding of guilt and 
could 
n
ot have, in the 
e
xe
rcise 
of due diligence, been 
raised 
e
a
rlier, 
allow
ing 
a
 
su
cce
ssive petition u
nder I.C. § 19-4901. 
He co
ntends that the ineffectiveness of his 
attorney 
at his first post-conviction prevented 
him
 from
 properly presenting his 
argum
ents. Id. 
4 
An 
"allegation that a
 
claim
 
w
a
s 
n
ot 
adequately presented in the first post-
co
n
viction a
ction due to the ineffective a
ssistance of prior post-conviction co
u
n
sel, if 
true, provides sufficient re
a
so
n
 for perm
itting issues that w
e
re
 inadequately presented 
to be presented in a
 subsequent application for post-conviction relief." Baker v. State, 
142 Idaho 411,420,128 P.3d 948,957 (Ct. App. 2005). 
M
r. G
erdon co
ntends that he raised substantial facts in his pleadings co
n
ce
rning 
the perform
ance 
of his 
attorneys, that his 
u
nderlying 
claim
s 
w
e
re
 
n
ot adequately 
presented, 
a
nd 
that the inadequate presentation 
of his 
claim
s 
w
a
s due to 
the 
inadequate perform
ance 
on his 
attorneys. 
M
r. G
erdon 
co
ntends that he 
raised 
n
u
m
e
ro
u
s facts presenting issues regarding ineffective perform
ance by his attorneys 
that caused his u
nderlying claim
 to be inadequately presented. 
As stated above, throughout M
r. G
erdon's case, he m
aintained that he did n
ot 
have effective co
m
m
u
nication w
ith his attorneys and that therefore he had ineffective 
a
ssistance of co
u
n
sel at the trial stage, appellate stage, and during his post-convictions. 
(Tr. pg. 51, Line 1 
-pg. 68, Line 7. Tr. pg. 99, Line 13, 
-pg. 109, Line 24). 
Because he 
w
a
s 
u
n
able to 
effectively 
co
m
m
u
nicate 
w
ith his 
attorneys, 
a
nd 
as 
a
 
re
sult, 
his 
a
rgum
ents w
e
re
 n
e
ve
r presented properly, M
r. G
erdon a
rgued that his su
cce
ssive post-
co
n
viction petition should be allow
ed. M
r. G
erdon also specifically tendered e
xhibits into 
e
vidence at his e
videntiary hearing that dem
onstrated he had trouble w
ith his legal m
ail, 
(Tr. pg. 110, Line 22 
-pg. 126, Line 21, Exhibits 1 
-
24), and that as a
 re
sult, he could 
n
ot co
m
m
u
nicate effectively w
ith his attorneys, and that therefore, his points w
e
re
 not 
adequately presented as discussed in Charboneau and Baker. 
Further, M
r. G
erdon presented testim
ony that he did n
ot have a
cce
ss to Idaho 
law
 books as he w
a
s held o
ut of state, and that for that additional reason, 
~lis a
rgum
ents 
w
e
re
 n
ot presented adequately previously. 
(Tr. pg. 127, Lines 4 
-18). 
The district co
u
rt noted that 
"equitable tolling" as discussed by Charboneau, has 
been applied o
nly in ca
se
s of m
ental disease a
nd/or psychotropic m
edication, or w
hen a
 
petitioner 
w
a
s incarcerated 
o
ut 
of state 
on 
an 
in-state 
co
n
viction 
w
ithout legal 
representation or a
cce
ss to Idaho legal m
aterials. (R. 316). 
M
r. G
erdon co
ntends that 
he has subm
itted e
vidence of both those ve
ry things. 
First, due to being housed o
ut of 
state, a
nd/or due to the co
m
m
u
nication issues he docum
ented, he did not have a
cce
ss 
to legal representation in a
ny effective se
n
se
. Second, he did not have a
cce
ss to Idaho 
legal m
aterials. 
It is M
r. G
erdon's position that the problem
s with co
m
m
u
nication with the co
u
rts 
and his 
attorneys ca
u
sed him
 to be 
u
ntim
ely in filing his appeal from
 his first post-
co
n
viction. 
The record before the district co
u
rt show
ed that there w
a
s no e
vidence M
r. 
G
erdon re
ceived n
otice of the June 28, 2006 decision u
ntil after 42 days had passed. 
Therefore, M
r. G
erdon's problem
s w
ith his legal m
ail co
st him
 the ability to file a
 tim
ely 
appeal. 
His 
subsequent post-conviction 
attem
pts dealt w
ith the lack 
of ability to 
co
m
m
u
nicate 
w
ith his 
attorneys, 
and the ineffective 
a
ssistance 
of his first post-
co
n
viction attorney. 
The district co
u
rt re
a
so
n
ed that because M
r. G
erdon w
a
s able to file pleadings 
beginning in April, 2008, he m
u
st have had a
cce
ss to the courts the e
ntire tim
e. (R. 10-
11 ). 
H
ow
ever, M
r. G
erdon's co
ntention w
a
s that he n
e
ve
r had adequate n
o
r effective 
a
cce
ss to 
either the 
co
u
rts, 
n
o
r 
co
u
n
sel. 
That his 
se
co
nd post-conviction 
w
a
s
 
approxim
ately eighteen m
o
nths dem
onstrates the additional difficulties M
r. G
erdon had 
in a
cco
m
plishing legal tasks. 
Therefore, it is M
r. G
erdon's co
ntention that his third post-conviction petition 
should have been allow
ed, based on the claim
 of innefective a
ssistance of his prior 
post-conviction co
u
n
sel, and due to that ineffective representation, the co
nduct of his 
trial and appellate co
u
n
sel. 
IV. CO
NCLUSIO
N 
Based on the above, M
r. G
erdon re
spectfully requests that this Court va
cate the 
district co
u
rt's o
rder dism
issing his petition for post-conviction relief. 
D
ATED
 this 
day of July, 2012. 
STEPHEN D. THO
M
PSO
N 
Attorney for D
efendant/Appellant 
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